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MYERS, J., FOR THE COURT:
1. Johnny Lee Brown was convicted in the Circuit Court of Scott County for burglary of aninhabited
dweling. The court sentenced Brown to a term of twenty-two years to be served in the custody of the

Missssippi Department of Corrections. Brown assigns the following issues to be reviewed by this Court:



|. WHETHER THE JURY WAS PROPERLY INSTRUCTED

Il. WHETHER IT WAS ERROR FOR THE APPELLANT’'S FINGERPRINTS TO BE
ADMITTED INTO EVIDENCE

1. WHETHER THE VERDICT WASCONTRARY TO THE OVERWHELMING WEIGHT
OF LAW AND EVIDENCE

IV. WHETHER THE APPELLANT RECEIVED INEFFECTIVE ASSISTANCE OF
COUNSEL

V. WHETHER THE APPELLANT'SSENTENCE VIOLATES THE PROPORTIONALITY
RULE

STATEMENT OF FACTS
12. Mary Frances Royals asked a family friend, Nell Boykin, to watch after her resdence while she
was out of town on her job. Abiding by thisrequest, Boykin arrived at Royas sresidence and noticed that
the back door had been forced open. No onewasinside but Boykin observed that clothesand other items
were scattered about the house. At that point, Boykin left and cdled the Scott County Sheriff's
Department.
113. Jonathan Edwards, a deputy sheriff, arrived a Royas s home and investigated the scene. During
the course of hisinvestigation, Edwards packaged and seded severd items of evidenceto be delivered to
the Missssppi Crime Lab.
4. Royds wastold that someone had broken into her resdence. She returned to inspect the house.
Roydsinformed the sheriff’s department that three cameras, a typewriter, a CD player, VCR tapes, and
various pieces of jewelry had been taken.
5. Jack Magee, an invedtigator for the sheriff’s department, recovered one of the missing cameras
from Save-A-Buck Pawn Brokers in Jackson. The other two missing cameras were aso recovered by

Magee except these were found at USA Pawn in Jackson. Magee retrieved the pawn receipts for these



three cameras and Brown’s name and address appeared on dl of them. The managers of the two pawn
shops testified that the receipts in question were in fact their respective business records.
T6. The film from these cameras was retrieved and developed. Royas was unable to identify one of
the individuas in the set of pictures. Magee tedtified that the individud in question was Teresa Felds,
Brown'sgirlfriend. Thistestimony was corroborated by the testimony of Fieds s sgter, Irish Patrick.
q7. The State offered Jason Presdy, an employee of the Missssippi Crime Lab, as an expert in
fingerprint identification. Presdy performed analyses of fingerprints found on a watch box that was
retrieved from the Royads's resdence. Presdy testified that a latent fingerprint found on the watch box
matched a known print attributable to Brown.
18.  After the State rested, Brown moved for adirected verdict. The court denied thismotion. Brown
took the stand in his own defense. Hetedtified that the aleged stolen cameras were in fact purchased by
him from an unknown individua in aMcDondd s parking lot.
T9. At the close of dl the evidence, the jury deliberated for over two hours but could not reach a
unanimous verdict. Thetrid judgeordered thejurorsto reconvene thefollowing morning a whichtimethey
reached a unanimous verdict of guilty. Two days later, a sentencing hearing was held.  The trid judge
sentenced Brown to aterm of twenty-two yearsto be served in the custody of the Mississippi Department
of Corrections. Asaresult, Brown filed thistimely gpped.
LEGAL ANALYSIS

|. WHETHER THE JURY WAS PROPERLY INSTRUCTED

110.  Brown arguesthat the State failed to properly ingtruct the jury asto the dements of the crime, the

proper burden of proof, and the standard for a case based on circumstantial evidence. In addition, Brown



argues that the trid court erred in failing to ingruct the jury sua sponte when the State’ singtructions were
defective.

11. The Statearguesthat Brown failed to object to any dleged deficienciesinthejury ingtructions, and
asaresult, is proceduraly barred from raising thisissue on apped. The State further argues that Brown
hasfailed to include dl the ingtructionsin the record.

12. Itiswdl settled in our case law “that a defendant is confined on apped to the grounds he raised
atrid.” Jonesv. State 776 So. 2d 643, 652 (1 29) (Miss. 2000) (citing Roundtree v. Sate, 568 So.
2d 1173, 1177 (Miss. 1990)). In addition, we have “ repeatedly stated that the appellant must make sure
the record contains al matters necessary for gpped.” Boatner v. Sate, 754 So. 2d 1184, 1192 (1 26)
(Miss. 2000); Burney v. State, 515 So. 2d 1154, 1160 (Miss. 1987); Yates v. Sate, 342 So. 2d 312,
316 (Miss. 1977); Shelton v. Kindred, 279 So. 2d 642, 644 (Miss. 1973). In order for this Court to
determine the sufficiency of the jury ingructions, dl indructions must be included in the record. Rialsv.
Duckworth, 822 So. 2d 283 (1111) (Miss. 2002). Thereasonfor thisisthat “[o]n gpped, individud jury
instructions should not be consdered in isolation, but should be considered asawhole.” 1d.

113. Thetrid transcript indicatesthe State presented threejury ingtructions at the close of the evidence.
The trid judge specificaly asked Brown's counsd if he had any objections to which he replied in the
negative. Asaresult, Brown is precluded from raising this issue on gpped.

114. Moreover, therecord only includesjury instructions D-1, D-2 and D-10. Thesethreewereoffered
by Brown not the State. We acknowledge the fact that Brown requested every jury instruction “whether
granted, refused or withdrawn” in his designation of the record. Neverthdess, it remainsthe appdlant’s

ultimate duty to ensure an gppropriate record for our review. After noticing that the State' s indtructions



were missing, Brown could have filed a motion to supplement the record under Missssippi Rule of
Appdlate Procedure 11(e). We decline to review thisissue on the merits.

1. WHETHER IT WAS ERROR FOR THE APPELLANT'S FINGERPRINTS TO BE
ADMITTED INTO EVIDENCE

115.  Brown argues that his fingerprints are inadmissible because they were illegaly obtained. Brown
asserts that he was detained and forced to submit to fingerprinting at the sheriff’ s department without first
recaiving hisMiranda warnings. Miranda v. Arizona, 384 U.S. 436 (1966).

16. The State argues that Brown failed to object &t trid, and therefore, is precluded from raising this
issue on appeal. The State further argues that Miranda warnings were unnecessary because Brown
voluntarily brought himsdlf to the sheriff’ s department.

f17. Falureto object at trial waivesthe objection on gppedl. Bounds v. Sate, 852 So. 2d 51, 55 (]
10) (Miss. Ct. App. 2002). Thisrule appliesto Fourth Amendment clams. Stevens v. State, 458 So.
2d 726, 730 (Miss. 1984). Simply put, if the defendant failsto object to the admission of illegally obtained
evidence, the objection iswaived. 1d.

118. Moreover, wehaveheld that Miranda warningsare not required in anon-custodia setting. Hester
v. State, 753 So. 2d 463, 469 (1 23) (Miss. Ct. App. 1999). In considering whether a person isin
custody for Miranda purposes, it isnecessary to anayze* whether areasonable person wouldfed that [he]
was in custody.” Hunt v. State, 687 So. 2d 1154, 1160 (Miss. 1996). In other words, “whether a
reasonable person would fed that [he] was going to jail - and not just being temporarily detained.” 1d.
119.  Their record reveds no objection to the admissibility of Brown's fingerprints. In addition, the
record contains uncontradicted testimony that Brown fredy came to the sheriff’ s department to provide

his fingerprints after a phone cal from Deputy Patrick. He was not arrested and he arrived at the



department of hisfreewill. Under these circumstances, we find that a reasonable person would not think
he was in the custody of the sheriff’s department. The trid court did not er in alowing Brown's
fingerprints to be admitted into evidence.

I11. WHETHER THE VERDICT WAS CONTRARY TO THE OVERWHELMING WEIGHT
OF LAW AND EVIDENCE

920.  Brown argues that the State failed to meet its burden of proof and that improper matters occurred
during the course of thetrid. The State arguesthat it did, in fact, meet itsburden of proof and that Brown's
alegations are not supported by the record.

721. The gandard of review in determining whether a jury verdict is againg the overwheming weight
of the evidenceiswel| settled. "[T]his Court must accept as true the evidence which supports the verdict
and will reverse only when convinced that the circuit court has abused itsdiscretion in failing to grant anew
trid.” Dudleyv. State, 719 So. 2d 180, 182 (1/8) (Miss. 1998). Onreview, the Stateis given "the benefit
of al favorable inferences that may reasonably be drawn from the evidence.” Griffin v. State, 607 So.
2d 1197, 1201 (Miss. 1992). "Only in those cases where the verdict is o contrary to the overwhelming
weight of the evidence that to dlow it to stand would sanction an unconscionable injustice will this Court
disturbit onapped.” Dudley, 719 So. 2d at 182 (1/8). "This Court does not have the task of re-weighing
the facts in each case to, in effect, go behind the jury to detect whether the testimony and evidence they
chose to believe was or was not the mogt credible” Langston v. State, 791 So. 2d 273, 280 (Y 14)
(Miss. Ct. App. 2001).

722. The State presented evidence of a latent fingerprint that was lifted from a watch box located in
Royas sbedroom. The State presented expert testimony which postively identified amatch between the

latent fingerprint and the known prints of Brown. The State also presented evidence of three pawn shop



receipts bearing Brown's name and address. A picture of Brown'’s girlfriend was found on aradll of film
found in one of the stolen cameras.

923.  Judgingthesefactsmost favorableto the State, areasonablejuror could infer that Brownwasguilty
beyond areasonable doubt. The weight of the evidence againgt Brown demondirates that sufficient proof
was offered by the State for the jury to find Brown guilty of burglary of a dwelling house pursuant to
Mississippi Code Annotated Section 97-17-23 (Rev. 2000).

924.  Asfor the dleged improper matters, we see no error. The record indicates that after the close of
the evidence a juror reentered the courtroom to ask some clarifying questions. The trid judge, in the
presence of counsd for both parties, refused to comment and told her that their judgment must be made
onthe evidencethat had already been presented. Thetrid judge then asked each attorney whether he had
any objections. Both men said no.

925. At ten minutes until five, the foreman of the jury told the trid judge that they had not reached a
unanimous verdict. Thetrid judge specificaly told the foreman not to disclose the votes for conviction or
acquittal. While thetrid judge did not sequester the jury, he gave explicit ingtructions not to discuss the
case with each other or anyoneese. Thetrid judgethen caled arecessuntil nine 0’ clock the next morning
a which time the jury returned a unanimous verdict of guilty.

IV. WHETHER THE APPELLANT RECEIVED INEFFECTIVE ASSISTANCE OF
COUNSEL

726. Brown argues that his counsd was ineffective because they failed to object to the lack of jury
ingructions and to the introduction of his fingerprints into evidence. The State argues that there is no
indication other than Brown's dlegations that counsd’ s performance fell below the standards outlined in

Strickland v. Washington, 466 U.S. 668, 687 (1984).



927. The standard of review for a clam of ineffective assstance of counsd is a two-part test: “the
defendant must prove, under the totality of the circumstances, that (1) his atorney’s performance was
defident and (2) the deficiency deprived the defendant of afar trid.” Woodsonv. State, 845 So. 2d 740,
742 (1 8) (Miss. Ct. App. 2003) (citing Hiter v. State, 660 So. 2d 961, 965 (Miss. 1995)). The
defendant “must show that there is a reasonable probability that, but for his attorney’s errors, he would
have recaived a different result at trid.” 1d. at (19). Our review is“highly deferentid to the attorney, with
agrong presumption that the attorney’ s conduct fell within the wide range of professond assstance.” Id.
a (18). Inaddition, complaints concerning counse’ s failure to make certain objections a trid fdl within
the ambit of tria srategy and areinsufficient to produce an ineffective ass stance of counsd clam. Jackson
v. State, 815 So. 2d 1196, 1200 (1 8) (Miss. 2002) (citing Cole v. Sate, 666 So. 2d 767, 777 (Miss.
1995)).

128.  When Brown was arraigned, Robert Brooks, a public defender, was there representing him. At
the arraignment Brown Stated to the trid judge that he wanted his own attorney, Laurd Weir. The trid
judge dlowed Brown to contact Weir. The tria judge ordered Welr to gppear in court the next morning.
That next morning Brown informed the court that he had contacted Weir, but Brown’ s family hired Glenn
Folse. Folsewas not present on this day, but Brooks and another public defender, Christopher Collins,
were present on behaf of Brown. At that time, the court ordered Brooksand Collinsto remain on the case
and assist Folse.

729. Oneweek later, Brown filed amotion for continuance. He clamed that he paid Folse but Folse
never showed up. On that same day, the trid judge granted Brown's motion and st the trid for a later

date.



130.  The morning of trial Collins and Folse gppeared on Brown's behalf. Brooks was not present
because he had recently undergone open heart surgery. Folse made an announcement on therecord stating
that Brown had fired him and intended to use Brooksinstead. Folseaso testified that he wasthere at the
court’s disposa and would assist in any way he could.

131.  Brown aso made a statement on the record that he had paid Folse but Folse had done nothing to
that point. Brown argued for another continuance but the trid judge denied Brown's request stating thet
he had previoudy ordered Brooks and Collinsto stay on the case and they had done s0. Despite the fact
that Brooks was not present, Brown was represented at tria by Collins and Folse.

132.  Brown has failed to prove ether part of Strickland. He has not demonstrated that he was
prejudiced by hiscourt appointed counsdl. Moreover, he hasnot demonstrated that theresult at trial would
have been different but for his counsel’s conduct.

133.  Asnoted aove, Brown' sfingerprintswerenot illegdly obtained. Asaresult, they wereadmissible
atrid. Wefind it in the complete discretion of Brown's counsd whether to object to their admissbility.
We a0 find no error in counsel’ s dleged fallure to object to the adequacy of the jury indtructions. We
have no way of knowing whether the jury instructions were inadequate because Brown has failed to
produce asufficient record for our review. We can only presumethat counsel’ sfailureto object waswithin
the range of reasonable professonal assistance.

V. WHETHER THE APPELLANT’S SENTENCE VIOLATES THE PROPORTIONALITY
RULE

134. Brownargueshissentenceistoo harsh because other defendantsin Scott County have not received

such a sentence and because his case was based entirely on circumstantial evidence. Brown argues the



sentence he recaived amountsto crudl and unusud punishment in violaion of the Eighth Amendment of the
United States Congtitution.

135.  Brown dlegesthat thetrid court erred by not implementing the proportionaity andyss set out in
Solemv. Helm, 463 U.S. 277 (1983). We disagree. A sentence that does not exceed the maximum
period alowed by statute will not be disturbed onappeal. Towner v. State, 837 So. 2d 221, 227 (1 20)
(Miss. Ct. App. 2003) (citing Wallace v. Sate, 607 So.2d 1184, 1188 (Miss.1992)). Theimposition of
asentence is within the discretion of the trial court, and appellate courts will not review the sentence, if it
iswithin the limits prescribed by statute. 1d.

136.  Under Missssppi law, the maximum sentence for aperson convicted of the burglary of adwelling
houseistwenty-fiveyears. Miss. Code Ann. § 97-17-23 (Rev. 2000). Brown received twenty-two years
for the conviction in question. Since his sentence fdls within the limits prescribed by statute, we refuse to
review it and any analyss under Solem would be unnecessary.

137.  Moreover, the transcript of the sentencing hearing reveds that Brown has previoudy been
convicted of burglary and served a term of seven years. Brown has aso been charged with seventeen
other burglaries since 1985 but al of those chargeswere dropped. Wefind thisissue to be without merit.
138. THE JUDGMENT OF THE CIRCUIT COURT OF SCOTT COUNTY OF
CONVICTION OF BURGLARY OF ADWELLING HOUSE AND SENTENCE OF TWENTY -
TWO YEARS IN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF
CORRECTIONSISAFFIRMED. COSTSOF THISAPPEAL ARE ASSESSED TO SCOTT

COUNTY.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE,
IRVING, CHANDLER AND GRIFFIS, JJ., CONCUR.
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